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GENERAL MOTORS CORPORATI ON,
MOTOR VEH CLE MANUFACTURERS
ASSCOCI ATI ON OF THE UNI TED
STATES, INC.; FORD MOTOR
COVPANY; ASSOCI ATI ON OF

| NTERNATI ONAL AUTOMOBI LE
MANUFACTURERS, | NC, and
HYUNDAI MOTOR AMERI CA,

I nt ervenors.

FLORI DA AUTOMOBI LE DEALERS
ASSCCI ATI ON and SOUTH FLORI DA
AUTO TRUCK DEALERS ASSCCI ATI ON,

Petitioners,
VS.

FLORI DA DEPARTMENT OF H GHMAY
SAFETY AND MOTOR VEH CLES,

Respondent ,
VS.

GENERAL MOTORS CORPORATI ON,
MOTOR VEH CLE MANUFACTURERS
ASSCOCI ATI ON OF THE UNI TED
STATES, INC.; FORD MOTOR
COVPANY; ASSOCI ATI ON OF

| NTERNATI ONAL AUTOMOBI LE
MANUFACTURERS, | NC, and
HYUNDAI MOTOR AMERI CA,

I nt ervenors.
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Petitioner,
and
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SAFETY AND MOTOR VEH CLES,

Respondent ,
and

FLORI DA AUTOMOBI LE DEALERS
ASSCCI ATI ON and SOUTH FLORI DA
AUTO TRUCK DEALERS ASSCCI ATI ON,

I nt ervenors.

GENERAL MOTORS CORPORATI ON,

Petitioner,
and

MOTOR VEH CLE MANUFACTURERS
ASSCOCI ATI ON OF THE UNI TED
STATES, INC.; FORD MOTOR
COVPANY; ASSOCI ATI ON OF

| NTERNATI ONAL AUTOMOBI LE
MANUFACTURERS, | NG,

HYUNDAI MOTOR AMERI CA; and
ED MORSE CHEVRCLET OF

SEM NCOLE, INC. ,

I nt ervenors,
VS.

FLORI DA DEPARTMENT OF H GHMAY
SAFETY AND MOTOR VEH CLES,

Respondent ,
VS.
FLORI DA AUTOMCBI LE DEALERS
ASSCCI ATI ON and SOUTH FLORI DA
AUTO TRUCK DEALERS ASSOCI ATI ON,

I nt ervenors.

MOTOR VEH CLE MANUFACTURERS
ASSCOCI ATI ON OF THE UNI TED
STATES, INC.; FORD MOTOR
COVPANY; ASSOCI ATI ON OF

| NTERNATI ONAL AUTOMOBI LE
MANUFACTURERS, | NC, and
HYUNDAI MOTOR AMERI CA;

Petitioners,
VS.

FLORI DA DEPARTMENT OF H GHMAY
SAFETY AND MOTOR VEH CLES,
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Respondent ,
and

FLORI DA AUTOMOBI LE DEALERS
ASSCCI ATI ON and SOUTH FLORI DA
AUTO TRUCK DEALERS ASSCCI ATI ON,

I nt ervenors.

N N N N N N N

FI NAL CRDER

Pursuant to witten Notice, the D vision of Adm nistrative Hearings, by its
duly designated Hearing O ficer, Daniel Manry, held a formal hearing in the
above-styl ed case on May 29, 1991, in Tall ahassee, Florida.

APPEARANCES
FOR GENERAL MOTCRS; Dean Bunch, Esquire
MOTOR VEHI CLE Runberger, Kirk, Caldwell,
MANUFACTURERS Cabani ss, Burke & Wechsl er
ASSQOCI ATI ON OF THE 106 East Col | ege Avenue
UNI TED STATES, |INC.; Suite 700
FORD MOTOR COMPANY; Tal | ahassee, Florida 32301

ASSCOCI ATI ON OF

| NTERNATI ONAL AUTOMOBI LE
MANUFACTURERS; and
HYUNDAI MOTOR AMERI CA

FOR FLORI DA AUTOMOBI LE Dani el E. Myers, Esquire

DEALERS ASSOCI ATl ON and Myers & Forehand
SOQUTH FLORI DA AUTO TRUCK 402 N. Ofice Plaza Drive
DEALERS ASSQCI ATI ON Tal | ahassee, Florida 32301

FOR FLORI DA AUTOMOBI LE William C. Owen, Esquire
DEALERS ASSOCI ATl ON Loula M Fuller, Esquire
Carlton, Fields, Ward,
Emmanuel , Smith & Cutler
410 First Florida Bank Bl dg.
Tal | ahassee, Florida 32301

FOR SQUTH FLORI DA James D. Adans, Esquire
AUTO TRUCK DEALERS Feaman, Adans and Fer nandez
ASSOCI ATI ON 4700 N.W 2nd Avenue

Suite 400

Tal | ahassee, Florida 33431
FOR ASSOCI ATI ON OF Charles H Lockwood, I, Esq.
| NTERNATI ONAL AUTOMOBI LE Associ ati on of |International
MANUFACTURERS, | NC. Aut onobi | e Manuf acturers

1001 19th Street North

Suite 1200

Rossl yn, Virginia 22209



FOR ED MORSE CHEVROLET Linda J. McNamara, Esquire
OF SEM NOLE, | NC. d enn, Rasmussen, Fogarty,
Merryday & Russo
100 South Ashley Drive
Suite 1300
Tanpa, Florida 33601

FOR DEPARTMENT OF M chael J. Al derman, Esquire
H G-WAY SAFETY AND MOTOR M. Neil C Chanelin
VEHI CLES Department of Hi ghway Safety

and Mot or Vehicl es
Nei | Kirkman Buil di ng, A-432
Tal | ahassee, Florida 32301

STATEMENT OF THE | SSUE

The issue for determnation in this proceeding is whether Proposed Rul es
15C-7.004(4)(a), (4)(b), and (7)(d) and Florida Adm nistrative Code Rule 15C
1. 008 each constitute an invalid exercise of delegated |egislative authority.

PRELI M NARY STATEMENT

Proposed Rul e 15C- 7. 004 was published in the Florida Adm nistrative Wekly
on April 19, 1991. Petitioner, Ceneral Mtors Corporation ("GVM'), filed a
petition challengi ng Proposed Rule 15C-7.004(a) with the Division of
Admi ni strative Hearings on April 25, 1991 (Case No. 91-2591RP). GMfiled
chal | enges to Proposed Rule 15C-7.004(7)(d)(Case No. 91-2901R) and Florida
Admi ni strative Code Rule 15C-1.008 on May 10, 1991 (Case No. 2899R)

Petitioners Florida Autonobil e Deal ers Association ("FADA") and South
Florida Auto Truck Deal ers Association ("SFATDA") filed petitions chall enging
Proposed Rules 15C 7.004(4)(a) and (7)(d) on May 8, 1991 (Case Nos. 91-2821R
and 91- 2822R, respectively). A petition challenging Proposed Rule 15C
7.004(4)(b) was filed on May 10, 1991, by Petitioners, Mtor Vehicle
Manuf acturers Association of the United States, Inc. ("M/MA'), Ford Motor
Company ("Ford"), Association of International Autonobile Manufacturers, |nc.
("AlAM'), and Hyundai Modtor America ("Hyundai")(Case NO 91-2902R).

Ed Morse Chevrolet of Seminole, Inc., petitioned to intervene in GMs
chal | enges to Florida Administrative Code Rule 15C-1.008 and Proposed Rul e 15C
7.004(7)(d)(Case Nos. 91-2899R and 91-2901R, respectively). Petitioners in
each rul e challenge also petitioned to intervene in each of the related rule
chal | enge proceedings. All of the petitions to intervene were granted and the
separate rul e challenges were consolidated pursuant to the stipulation of the
parties and the order of the undersigned. 1/

There are no disputed issues of material fact in this proceeding. The
parties filed a prehearing stipulation with the undersigned on May 23, 1991.

The prehearing stipul ation was suppl enented by additional stipulations
entered into by the parties on the record during the formal hearing. Facts
concerning the identity and standing of Morse appear in its Petition to
Intervene. The Petition to Intervene and the representati ons of fact contained
therein were also stipulated to by the parties. Since there were no di sputed
i ssues of material fact, no evidentiary hearing was held. The formal hearing
was limted to oral argunent.



At the formal hearing, Florida Autonobil e Deal ers Association ("FADA")
Exhibit 1 was identified as a report entitled A Review of Sections 320.27-
320. 31, and 320.642, Florida Statutes, as prepared by the Staff of the Senate
Conmittee on Transportation. FADA's Exhibit 1 was subnmitted for admission in
evi dence. Ceneral Mtors ("GW') objected to the use of the docunent, which
pertained to Rule 15C-1.008. Ruling on the admi ssibility of FADA's Exhibit 1
was reserved for disposition in this Final Oder. GMs objection to the
adm ssibility of FADA's Exhibit 1 is sustained. Contrary to the assertion of
FADA, the stipulation of the parties is not limted to issues of standing.

A transcript of the record of the formal hearing was filed with the
undersi gned on June 6, 1991. Proposed Final Oders were tinely filed by the
parties on June 7, 1991, and suppl emrented on June 10, 1991.

FI NDI NGS OF FACT
The Parties

1. The Departnent of H ghway Safety and Mtor Vehicles (the "Departnent")
is the agency responsible for pronulgating and admi nistering the rules
chal l enged in this proceeding. The Departnent adm nisters Chapter 320, Florida
Statutes, 2/ which governs the operation of notor vehicle dealers and
manuf acturers in Florida.

2. Ceneral Mtors Corporation ("GVM') is a corporation incorporated in
Del aware and regi stered to do business in Florida. GMs corporate address and
princi pal place of business is 3044 West G and Boul evard, Detroit, M chigan
48202.

3. GMis licensed by the Department, pursuant to Section 320.60, Florida
Statutes, as a manufacturer of motor vehicles. GMhas entered into and will
enter into deal er sales and service agreenents to authorize notor vehicle
dealers to sell GV vehicles at locations in Florida.

4. The Florida Autonobil e Deal ers Associ ation (??FADA??) and the South
Florida Auto Truck Deal ers Association ("SFATDA") are trade associ ati ons
conposed of both donmestic and foreign |ine-nake franchised notor vehicle
deal ers. FADA is conposed of nore than 800 franchi sed notor vehicle deal ers
licensed in the state. SFATDA is conposed of virtually all franchi sed notor
vehi cl e deal ers in Pal mBeach, Broward, Dade, and Monroe Counti es.

5. The Motor Vehicle Manufacturers Association of the United States, Inc.
("MVMA") is a trade associ ati on whose nmenber conpani es manuf acture notor
vehicl es produced in the United States. MNMNA nenbers include Chrysler
Cor poration, Ford Mdtor Company, GM Honda of America MFG, Inc., Navistar
International Transportation Corporation, PACCAR Inc., and Volvo North America
Corporation. The principal place of business for MVNA is 7430 Second Avenue,
Suite 300, Detroit, Mchigan 48202. Al of the nenbers of MWA, including Ford
Mot or Conmpany ("Ford"), are licensed pursuant to Section 320.61, Florida
St at ut es.

6. The Association of International Autonobile Manufacturers, Inc.
("ALAM') is a trade association of manufacturers and manuf act urer-aut hori zed
i mporters which inmport notor vehicles for sale in the United States. Al AM
menbers and associ ates affected by the chall enged rul es incl ude:



Ameri can Honda Mot or Conpany, Inc.; Anerica
Suzuki Mot or Corporation; BMNof North
Anerica, Inc.; Daihatsu Arerica, Inc.; Fiat
Auto U S. A, Inc.; Hyundai Mdtor Anerica;

| suzu Motors America, Inc.; Jaguar Cars,
Inc.; Mazda Mdtor of America, Inc.,

M t subi shi Mptor Sal es of Anerica, Inc.;

Ni ssan North America, Inc.; Peugeot Mdtors of
Anerica, Inc.; Porsche Cars North Anmerica
Inc., Rolls-Royce Mbtor Cars, Inc.; Rover

G oup USA, Inc.; Saab Cars, USA, Inc.

Subaru of America, Inc.; Toyota Mtor Sales,
U S A, Inc.; Vol kswagen of America, Inc.
Vol vo North Anerica Corporation; and Yugo
Anerica, Inc.

The principal place of business for AIAMis 1001 19th Street North, Suite 1002,
Arlington, Virginia 22209.

7. Each nenber of AIAMis either licensed as an inporter, pursuant to
Section 320.61, Florida Statutes, or maintains a contractual relationship with a
distributor which is licensed pursuant to Section 320.61. Toyota Mtor Sales,
US A, Inc. ("Toyota"), for exanple, is not licensed in the state as an
i nporter. Toyota, however, nmaintains a contractual relationship w th Sout heast
Toyota, Inc., which is licensed as a distributor for the purpose of marketing
not or vehicles in Florida.

8. Hyundai Mdtor America ("Hyundai") is an inporter of notor vehicles.
Hyundai's principal place of business is 10550 Tal bert Avenue, Fountain Valley,
California 92728.

9. Menbers of MWMA and AIAM as well as Ford and Hyundai, have entered
into and will continue to enter into dealer sales and service agreenents to
aut hori ze notor vehicle dealers to sell GMvehicles at locations in Florida.

10. Ed Morse Chevrolet of Semnole, Inc. ("Mrse") is an applicant for a
license as a franchised notor vehicle dealer. The application of Mrse was
approved after a hearing pursuant to Section 320.642, Florida Statues. Mrse's
facility, however, is not yet conpleted and it would be adversely affected by
t he enforcenent of Proposed Rules 15C 7.004(7)(d) and Rul e 15C- 1. 008.

11. The portions of the proposed and existing rules challenged in this
proceeding will affect the substantial interests of the parties to this
pr oceedi ng.

The Chal | enged Rul es

12. Proposed Rule 15C-7.004 was published in the Florida Adnministrative
Weekly, Vol. 17, NO 16, at page 1721, on April 19, 1991 (the "Proposed Rule").
The particul ar portions of the Proposed Rule challenged in this proceeding are
hereinafter identified by the underlining in the quoted portion of the Proposed
Rul e.



13.

14.

15.

16.

Proposed Rul e 15C-7.004(4)(a) provides:

(4) Application for Reopening or Successor
Deal ership, or for Relocation of Existing
Deal er shi p.

(a) If the license of an existing franchised
nmotor vehicle dealer is revoked for any
reason, or surrendered, an application for a
license to permt the reopening of the sane
deal er or a successor dealer within twelve
nonths of the |icense revocation or surrender
shall not be considered the establishnent of
an additional dealership if one of the
conditions set forth in Section 320.642(5) is
met by the proposed dealer. (enphasis added)

Proposed Rul e 15C-7.004(4)(b) provides:

(4) Application for Reopening or Successor
Deal ership, or for Relocation of Existing
Deal er shi p.

(b) An application for change of address by
an existing deal er under this section shal
be filed on form HSM/ 84712, Application For
Change of Location (Address) O Dealer In
Mot or Vehi cl es, Mbile Homes or Recreational
Vehi cl es, which is hereby adopted by
reference, provided by the Departnent. The
deal er shall indicate which provision of
Section 320.642(5) Florida Statutes, if any,
it contends exenpts the proposed | ocation
from consi derati on as an additiona
deal ership. (enphasis added)

Proposed Rul e 15C-7.004(7)(d) provides:

(7) Hearing and Post-Hearing Procedures.

(d) If the proposed additional or relocated
deal ership is approved construction on the
deal ership shall begin within 12 nont hs of
the date of the final order. The applicant
must conplete construction and finalize its
prelimnary application for license within
twenty-four nmonths of the date of the fina
order. This period may be extended by the
Departnment for good cause. (enphasis added)

Florida Administrative Code Rule 15C 1.008 provides:

Any person who contenpl ates the
establi shment of a notor vehicle business for
t he purpose of selling new notor vehicles,
for which a franchise fromthe manufacturer
distributor or inporter thereof is required,
shall, in advance of acquiring building and
facilities necessary for such an
establishnent, notify the Director of the



17.

Di vi sion of Mdtor Vehicles of his intention
to establish such notor vehicl e business.
Such notice shall be in the formof a
prelimnary filing of his application for
i cense and shall be acconpani ed by a copy of
any proposed franchi se agreement with, or
letter of intent to grant a franchise from
t he manufacturer, distributor or inporter
showi ng the make of vehicle or vehicles
included in the franchise; |ocation of the
proposed busi ness; the name or nanes of any
ot her dealer or dealers in the surroundi ng
trade areas, comunity or territory who are
presently franchised to sell the sanme make or
makes of notor vehicles.

Upon recei pt of such notice the
Director shall be authorized to proceed with
maki ng the determ nation required by Section
320.642, Florida Statutes, and shall cause a
notice to be sent to the presently licensed
franchi sed dealers for the sane make or nakes
of vehicles in the territory or comunity in
whi ch the new deal ership proposes to | ocate,
advi si ng such deal ers of the provisions of
Section 320.642, Florida Statutes, and giving
themand all real parties in interest an
opportunity to be heard on the matters
specified in that Section. Such notice need
not be given to any presently licensed notice
deal er who has stated in witing that he wll
not protest the establishment of a new
deal ership which will deal in the make or
makes of vehicles to be included in the
proposed franchise in the territory or
community in which the new deal ership

proposes to locate. Any such statenents or

letters of no protest shall have been issued
not nore than three nonths before the date of
filing of the prelimnary application. The
Director may make such further investigation
and hol d such hearing as he deens necessary
to determ ne the questions specified under
Section 320.642. A determ nation so nmade by
the Director shall be effective as to such
license for a period of twelve (12) nonths
fromthe date of the Director's Order, or
date of final judicial determ nation in the
event of an appeal, unless for good cause a
different period is set by the Director in
his order of determ nation. (enphasis added)

Rul emaki ng aut hority for Proposed Rule 15C-7.004 is found in Sections

320. 011 and 320.27(3), Florida Statues. The law inplenented by the proposed
rule is found in Sections 320.27 and 320. 60-320.70. Rul enaking authority for
Fl ori da Admi nistrative Code Rule 15C-1.008 is found in Sections 320.011

320.27(3),

and 320.69. The law inplemented by the existing rule is found in

Sections 320.27 and 320. 642.



CONCLUSI ONS OF LAW

18. The Division of Adm nistrative Hearings has jurisdiction over the
parties and the subject matter in this proceeding. Sections 120.54 and 120. 56,
Florida Statutes. 3/ The parties were duly noticed for the formal hearing.

19. The party challenging a proposed or existing rule has the burden of
proof. Florida League of Cities, Inc. v. Departnment of |nsurance and Treasurer
540 So.2d 850, 857 (Fla. 1st DCA 1989); Gove Isle, Ltd. v. Departnent of
Envi ronnental Regul ation, 454 So.2d 571, 573 (Fla. 1st DCA 1984).

The party challenging the validity of an
agency rul e nust show that the agency
adopting the rule has exceeded its authority,
that the requirenents of the rule are not
appropriate to the ends specified in the

| egislative act, and that the requirenents
contained in the rule are not reasonably
related to the purpose of the enabling

| egislation but are arbitrary and capri ci ous.

G ove Isle, Ltd., 454 So.2d at 573

20. The parties have chall enged the proposed and existing rules in this
proceedi ng on the grounds that each challenged rule is an invalid exercise of
del egated |l egislative authority. A proposed or existing rule is an invalid
exerci se of delegated |egislative authority under Section 120.52(8), Florida
Statutes, if one or nore of the follow ng apply:

(a) The agency has materially failed to
foll ow the applicabl e rul emaki ng procedures
set forth in S. 120.54;

(b) The agency has exceeded its grant of
rul emaki ng authority, citation to which is
required by S. 120.54(7);

(c) The rule enlarges, nodifies, or
contravenes the specific provisions of |aw
i npl enented, citation to which is required by
S. 120.54(7); or

(d) The rule is arbitrary or capricious.

21. An agency's interpretation of a statute, as evidenced by a chall enged
rul e, does not have to be the only possible interpretation. Florida League of
Cities, 540 So.2d at 857. Any interpretation that reasonably effectuates the
legislative intent for the statute is permissible. 1d. The agency's
interpretation nust be clearly erroneous in order to sustain the rule challenge.
Id. The challenged rules should be sustained as long as they are reasonably
related to the purposes of the enabling legislation, and are not arbitrary or
capricious. Gove Isle, Ltd, 454 So.2d at 573

22. The statutory franework applicable to this proceeding is contained in
Chapter 320, Florida Statutes, and particularly Sections 320.61-320. 70.
Legislative intent for the applicable statutory framework is:

. to protect the public health, safety,
and wel fare of the citizens of the state by



regul ating the licensing of notor vehicle
deal ers and manufacturers, maintaining
conpetition, providing consuner protection
and fair trade and providing mnorities with
opportunities for full participation as notor
vehi cl e deal ers. Section 320.605.

23. Chapter 320, Florida Statutes, creates a conplex rel ationship between
manuf acturers and deal ers. The issues in this proceeding nust be determned in
a manner that gives purpose and effect to each of the various provisions in
Chapter 320, including Sections 320.61-320.70 and effectuates |egislative
intent. D.B. v. State, 544 So.2d 1108, 1109-1110 (Fla. 1st DCA 1989); State v.
Zi mrer man, 370 So.2d 1179 (Fla. 4th DCA 1979); Forehand v. Board of Public
Instruction of Duval County, 166 So.2d 668, 672 (Fla. 1st DCA 1964).

Proposed Rul e 15C-7.004(4) (a)

24. Section 320.642, Florida Statutes, authorizes existing franchi sed
nmotor vehicle dealers to protest the establishnent of an additional notor
vehicl e deal ership or the relocation of an existing dealer by a manufacturer
within a conmunity where the sane |ine-nmake vehicle is represented. Section
320. 642(5) creates an exenption fromthe protest procedures and criteria
ot herwi se authorized in Section 320.642 by providing that:

The openi ng or reopening of the same or a
successor notor vehicle dealer within twelve
nmont hs shall not be considered an additiona
not or vehicl e deal er subject to protest

Any ot her such openi ng or reopening

shall constitute an additional notor vehicle
dealer within the nmeaning of this section. 4/

25. The terns "opening" and "reopeni ng" are not defined in Section
320. 642(5), Florida Statutes. Simlarly, the event that begins the 12 nonth
peri od of exenption fromprotest is not prescribed in Sections 320. 60-320. 70.

26. The "opening" or "reopening" of the sane or successor deal er
inplicitly requires the prior closing of the sane or predecessor dealer. The
parties stipulated on the record during the formal hearing that the sane or
predecessor dealer is closed for purposes of Section 320.642(5), Florida
Statutes, if:

(a) the deal ership actually cl oses under
circunstances that are tantanmount to
abandonnment wi thin the nmeani ng of Section
320.641(4); 5/

(b) the dealer's license is revoked by the
Departnment in a proceedi ng brought pursuant
to Section 320.27, or the deal er otherw se
surrenders its |icense

(c) the dealer's license expires wthout
renewal ;

(d) the dealer's license is transferred in
connection with a buy-sell agreenment and the
rel ocati on of the deal ership; or

(e) the franchi se agreenent between the
deal er and the manufacturer is term nated by



t he manufacturer pursuant to Section 320.641.

27. Proposed Rule 15C 7.004(4)(a) begins the 12 nmonth period of exenption
fromthe date that the dealer's license is either revoked or surrendered. FADA
and SFATDA assert that the 12 nonth period of exenption from protest should
begin fromthe date that the deal ership cl oses under circunstances that are
tant amount to abandonment within the neaning of Section 320.641(4), Florida
Statutes. GM and the remai ning parties assert that the 12 nonth period of
exenption fromprotest should begin fromthe date that a dealer's franchise
agreenment with the manufacturer is cancelled pursuant to Section 320.641.

28. Revocation or surrender of the sane or predecessor dealer's license
eventual |y occurs in each event of closing stipulated to by the parties for
pur poses of Section 320.642(5), Florida Statutes. |In practice, the revocation
or surrender al nbst always occurs subsequent to other events such as
abandonnent, execution of a buy-sell agreenent, and cancellation of a franchise
agreement. The Departnent can not assure itself of information sufficient to
determ ne when the 12 nonth period of exenption fromprotest begins if the 12
nmont h period of exenption from protest begi ns upon abandonment or execution of a
buy-sell agreenment. 6/

29. The Departnent is statutorily charged with responsibility for
adm ni stering Chapter 320, including the regulation of |icenses pursuant to
Section 320.27, the protest procedures in Section 320.642, and the exenption
fromprotest in Section 320.642(5). The revocation or surrender of a dealer's
license is the only event of closing in which the agency charged with
responsibility for adm nistering Sections 320.27, 320.642, and 320.642(5) has
unil ateral access to information sufficient to determ ne the date for beginning
the 12 nmonth exenption from protest.

30. Proposed Rule 15C 7.004(4)(a) does not preclude a manufacturer from
claim ng the benefit of the statutory exenption in Section 320.642(5), Florida
Statutes, for the purpose of "reopening . . . the sane . . . dealer."” Since
the license for the sane deal er woul d have been revoked or surrendered, the
manuf acturer could not reopen the sane dealer in any event. Any other "cl osing"
of the sane deal er would not begin the 12 nonth period of exenption from
protest. In the event of such a "closing", the manufacturer would be free to
"reopen” the sanme dealer at any tinme. The adverse affect on the statutory
exenption in Section 320.642(5), if any, is limted to the exenption for
"opening . . . a successor . . . dealer

31. Section 320.641, Florida Statutes, prescribes procedures for the
cancel | ati on of deal er franchi se agreenents by manufacturers. Section
320. 641(7) prohibits a manufacturer fromnam ng a "replacenent” dealer prior to
the final adjudication by the Departnent in the franchi se cancell ation
proceedi ng. 7/

32. Section 320.641(7), Florida Statutes, does not have the effect of
precluding GMfromavailing itself of the 12 nonth period of exenption from
protest otherw se available in Section 320.642(5) if the |license revocation or
surrender occurs after a final adjudication is entered in the franchise
cancel | ati on proceeding. Section 320.641(7) would preclude GM from availing
itself of the 12 nonth period of exenption fromprotest if the |license
revocati on or surrender precedes the franchise cancellation by nore than 12
nont hs.



33. (GMasserts that the revocation or surrender of a dealer's |license nore
than 12 nonths prior to the cancellation of the franchise effectively precludes
t he manufacturer fromclaimng the benefit of the exenption from protest and
t hereby denies GMa "clear point of entry" or otherw se deprives GMof its
rights without due process. GMclains that a |license revocati on proceedi ng or
license surrender is conducted between the Departnent and the deal er pursuant to
Section 320.27, Florida Statutes. GMhas no statutory right to notice of the
revocation or surrender and has no right to be notified of when the 12 nonth
peri od of exenption fromprotest in Section 320.642(5) has begun. In addition
GM asserts that it is prohibited by Section 320.641(7) fromnam ng a repl acenent
deal er pursuant to Section 320.642(5) during the pendency of a franchise
cancel | ati on proceeding. GMclains that Proposed Rule 15C 7.004(4)(a) ".
threatens, restricts, and may even elininate the manufacturer' s exenption."

34. The nore likely result in practice is that Proposed Rule 15C
7.004(4)(a) will extenuate the 12 nonth period of exenption from protest
procedures. A license revocation or surrender alnost always follows a franchise
cancel | ati on proceeding. 8/

35. Even if the license revocation or surrender precedes the franchise
cancel | ati on proceedi ng, Proposed Rule 15C-7.004(4)(a) does not deny GM a
substantial right w thout due process or a "clear point of entry." The 12 nonth
peri od of exenption fromprotest is not a " substantial and vested right

." which Section 320.642(5), Florida Statutes, "conmands." The quoted | anguage
is nmore accurately applied to the right of existing dealers to protest an
addi ti onal dealership. Even if the quoted | anguage is equally applicable to the
statutory exenption in Sec. 320.642(5), the two "rights" nust be balanced in a
manner that effectuates the statenent of legislative intent in Sec. 320.605.

36. The 12 nonth period of exenption fromprotest is an exception to the
statutory right of dealers to protest an additional deal ership or relocated
dealer. Statutory exceptions to general statutory provisions are to be strictly
construed agai nst one attenpting to take advantage of the exception. State v.
Nour se, 340 So.2d 966, 969 (Fla. 3d DCA 1976). Exenptions from general
statutory requirenments are to be construed in the same manner as exceptions.

See, e.g., Tribune Conpany v. In re Public Records, P.C.S. O, 493 So.2d 480, 483
(Fla. 2d DCA 1986) (citing Cf. Nourse, which dealt with an exception, for the
proposition that exenptions fromdisclosure in Ch. 119 should be construed
narrow y); Haines v. St. Petersburg Methodist Honme, Inc., 173 So.2d 176, 179
(Fla. 2d DCA 1965) (hol ding that exenptions fromtaxation are to be strictly
construed agai nst the taxpayer and in favor of the sovereign). Any anbiguity in
t he exception provided in Section 320.642(5) to the statutory right of existing
dealers to protest additional or relocated dealer is properly construed in a
manner that restricts the use of the exception. Nourse, 340 So.2d at 969.

37. The position asserted by GMis based upon the assunption that one
claim ng the benefit of an exenption has a due process right to notice fromthe
agency that the period of exenption has begun. GMcites no authority for such
an assunption and no authority has been found by the undersigned. It is not
unreasonabl e for the Departnment to place the onus of determ ning when the
statutory exenption begins to run upon the person claimng the benefit of the
exenption. GM has access to public records maintai ned by the Departnent that
di scl ose any |license revocation or surrender and can ot herw se assure itself of
notice of a license revocation or surrender through the ternms of the franchise
agr eenent .



38. Construing the statutory exenption in Section 320.642(5), Florida
Statutes, narrowy against GM effectuates the statenent of legislative intent in
Section 320.605. The separate elements of |legislative intent in Section 320.605
are bal anced in the protest procedures and criteria prescribed in Section
320. 642.

39. The procedures and criteria in Section 320.642, Florida Statutes, nust
be followed in determ ning whether existing deal ers are providi ng adequate
representation. The procedures and criteria prescribed in Section 320.642 are
susceptible to change and conditions that warrant an additional or replacenent
dealer at a given point intime my not lead to a simlar result at a later
point in time.

40. Proposed Rule 15C7.004(4)(a) recogni zes the fact that conditions
prescribed in Section 320.642, Florida Statutes, change over tinme and
ef fectuates the statenment of legislative intent in Section 320.605. |If the 12
nmont h exenption period were to begin on the date the manufacturer cancel |ed the
franchi se agreenment, the manufacturer could effectively circunvent the statutory
right of dealers to protest an additional dealership by artificially delaying
the date of the franchise cancellation until the manufacturer was ready to open
or reopen the sanme or successor dealer within 12 nonths of the franchise
cancel lation. 9/ Recognizing that conditions change, Proposed Rule 15C
7.004(4)(a) elimnates any potential abuse by manufacturers and facilitates the
statutory right of existing dealers to protest an additional deal ership or
repl acenent dealer on a recurring basis.

41. Proposed Rule 15C-7.004(4)(a) recogni zes the fact that the agency
charged with responsibility for adm nistering Chapter 320, Florida Statutes,
must have the nmeans of assuring itself of information sufficient to deterni ne
when the 12 nonth period of exenption from protest begi ns and whether the
openi ng or reopening of the sane or successor dealer is subject to protest. If
the 12 nmonth period of exenption fromprotest were to begi n upon abandonment or
execution of a buy-sell agreenent, the agency charged with responsibility for
adm ni stering the protest and exenption procedures in Section 320.642 woul d have
i nsufficient nmeans of assuring itself of the information required to determ ne
when the 12 nonth period of exenption from protest began. Determining the 12
nmont h exenption period by reference to the revocation or surrender of the
dealer's license defines both the protest period and exenption period by
reference to the only event of closing for which the agency charged wth
responsibility for adm nistering both periods maintains records.

42. The Departnent's interpretation of the time to begin the 12 nonth
peri od of exenption fromprotest in Section 320.642(5), Florida Statutes,
ef fectuates a reasonabl e bal ance of the separate elenments of |egislative intent
in Section 320.605. Those elenments include regulating the |icensing of notor
vehi cl e deal ers and manufacturers, maintaining conpetition, and providing
consumer protection and fair trade.

43. The econonic inpact statenment for Proposed Rule 15C-7.004(4)(a) is
valid. An econonic inpact statenent is not required to state the exact economc
i npact on each person affected. Departnent of Natural Resources v. Sail fish
Club of Florida, Inc., 473 So.2d 261, 265 (Fla. 1st DCA 1985) review denied 484
So.2d 9. An agency rule will not be declared invalid nerely because the
econom ¢ inpact statenent is not as conplete as possible. Health Care and
Retirement Corporation of America v. Department of Health and Rehabilitative
Services, 463 So.2d 1175, 1178 (Fla. 1st DCA 1984). An econom c i npact
statenment is sufficient if it is inplicit in the statement that there will be



some econom c inmpact on the individual interests affected. Sailfish O ub of
Florida, Inc., 473 So.2d at 265. Any deficiency in the econom c inpact
statenment nust be so grave as to inpair the fairness of the proceeding. Health
Care and Retirenment Corporation of America, 463 So.2d at 1178. Even if an
econom ¢ inpact statement is |less than thorough, the hearing officer is not
obliged to find the rule invalid absent a showi ng that the proceedi ng had been
rendered unfair or that the action taken was incorrect. Plantation Residents
Associ ation, Inc. v. School Board of Broward County, 424 So.2d 879 (Fla. 1st
DCA 1982) review denied 436 So.2d 100.

44, There are no facts of record to show that the fairness of this
proceedi ng has been inpaired or that the action taken is incorrect as a result
of the alleged deficiency in the econonic inpact statenent. The economi c i npact
statenment discloses that there will be some econom c inmpact on manufacturers.

It is not necessary for the Departnent to predict the incremental nunber and
cost of all hearings that will result fromthe proposed rule.

45. Proposed Rule 15C-7.004(4)(a) is not an invalid exercise of del egated
| egislative authority within the neaning of Section 120.52(8), Florida Statutes.
The Departnent did not fail to follow applicable rul enaki ng procedures,

i ncl udi ng an adequate economic inpact statement. The Department did not exceed
its grant of rul emaking authority. The Departnment's interpretation of Section
320. 642(5) does not enlarge, nodify, or contravene the specific provisions of

| aw i npl emrented. Proposed Rule 15C 7.004 (4)(a) is not vague, does not fail to
est abl i sh adequate standards for agency deci sions, and does not vest unbridl ed
di scretion in the Departnent.

46. There may be other events of closure fromwhich to begin the 12 nonth
exenption fromprotest. Alternatively, the Departnent could have decided to
begin the 12 nonth period of exenption from protest upon the occurrence of any
one of the five events of closure stipulated to by the parties in this
proceedi ng. The event of closure selected by the Departnment, however, is based
upon fact, logic, and reason and effects a reasonabl e bal ance of the separate
el ements of legislative intent in Section 320.605, Florida Statutes. The
Departnment's interpretation is not clearly erroneous and is not arbitrary or
capri ci ous.

Proposed Rul e 15C- 7. 004(4) (b)

47. Proposed Rule 15C 7.004(4)(b) provides procedures by which an existing
deal er may change its address. The scope of Proposed Rule 15C 7.004(4)(b) is
limted to the relocation of an existing deal ership. The proposed rule requires
the dealer to state the specific provision in Section 320.642(5), Florida
Statutes, which exenpts the proposed |ocation from consideration as an
addi ti onal deal ership.

48. Proposed Rule 15C-7.004(4)(b) is not an invalid exercise of del egated
| egislative authority within the neaning of Section 120.52(8), Florida Statutes.
The Departnment has not exceeded its grant of rul emaking authority. The proposed
rul e does not enlarge, nodify, or contravene the specific provisions of |aw
i mpl enent ed.

49. Proposed Rule 15C-7.004(4)(b) nerely reiterates what is permtted
under Section 320.642, Florida Statutes. Section 320.642 authorizes existing
dealers to protest the relocation of a dealer if the relocation neets or
satisfies one of the requirements or conditions in Section 320.642(3). Section
320. 642(5) exenpts the relocation of a dealer fromthe protest of an existing



dealer if the relocation satisfies the requirenents for exenption under Section
320.642(5)(a)-(d). If a dealer relocates to a proposed |ocation that does not
meet or satisfy the requirenments or conditions for protest in Section 320.642(3)
or if the relocation satisfies the requirenments for exenption in Section

320. 642(5), the Departnent has no choice but to recognize the rel ocated deal er
as the franchi sed deal er of the authorizing manufacturer

50. Proposed Rule 15C 7.004(4)(b) is not vague, does not fail to establish
adequat e standards, and does not vest unbridled discretion in the Departnent.
The requirenent that the dealer indicate the provision in Section 320.642(5),

Fl orida Statues, which exenpts the proposed |ocation from consideration as an
addi ti onal deal ership inposes sufficient specificity and adequate standards to
precl ude the exercise of unbridled discretion. The proposed rule nust also be
construed in a manner that gives effect to the provisions of Section 320.642(3).
The requirenents and conditions in Section 320.642(3) provide additiona
specificity and standards for applying the proposed rule.

51. Proposed Rule 15C 7.004(4)(b) does not conflict with the ternms of
Section 320.641(1), Florida Statutes. Section 320.641(1) requires a
manuf acturer to give witten notice to a dealer and the Departnent of the
manuf acturer's intent to cancel or replace a franchise. 10/ Section 320.641(1)
islimted to the cancellation or replacenent of a franchise agreenment and does
not address the relocation of an existing dealer

52. Proposed Rule 15C 7.004(4)(b) does not conflict with the ternms of
Section 320.642, Florida Statutes. Section 320.642(1) requires a manufacturer
to give witten notice to the Departnent of the manufacturer's intent to
establish an additional dealership or permt the relocation of an existing
deal ership. The fact that Section 320.642(1) requires notice of the
manufacturer's intent to permt an existing dealer to relocate does not preclude
the dealer fromrelocating without the manufacturer's perm ssion. The proposed
rule nerely requires the sanme notice to the Departnment from a deal er who intends
to relocate without the perm ssion of the manufacturer as Section 320.642(1)
requires froma manufacturer who intends pernit the dealer to relocate. The
Department has no authority to prevent a relocation with or w thout the
perm ssion of the manufacturer if the relocation either fails to satisfy the
conditions and requirenents that precipitate the protest procedures in Section
320.642(3) or satisfies the conditions and requirenments for exenption from
protest in Section 320.642(5)(a)-(d).

53. The fact that franchise agreenents are entered into by manufacturers
for specific locations does not create a statutory inpedinment to the rel ocation
of a dealer w thout the perm ssion of the manufacturer. |If the nmanufacturer
determ nes that the relocation of a dealer w thout the perm ssion of the
manuf acturer violates the franchi se agreenent, the appropriate renedy for the
manufacturer is to institute a franchi se cancell ati on proceedi ng pursuant to
Section 320.641, Florida Statutes.

54. The econom c inpact statenent for Proposed Rule 15C 7.004(4)(b) is
valid for two reasons. First, the Departnment has no statutory authority to take
any action other than the action taken in the proposed rule. Second, the
econom ¢ inpact statenment satisfies the criteria generally applicable to such
statenments. See discussion at Conclusions of Law, paras. 26 and 27, supra.

55. There are no facts of record to show that the fairness of this
proceedi ng has been inpaired or that the action taken is incorrect as a result
of the alleged deficiency in the econonic inpact statenent. The econom c i npact



statenment discloses that there will be some econom c inmpact on manufacturers.
There is no practical way to calculate with precision the econom c inpact that
the rule will have on manufacturers and dealers. There is no way to know how
many dealers will wish to nove wi thout their manufacturer's perm ssion or how
many deal ers woul d be prevented by a manufacturer from noving from an
unprofitable location in the absence of the rule.

56. Proposed Rule 15C 7.004(4)(b) is not an invalid exercise of del egated
| egislative authority. The Departnment did not fail to foll ow applicable
rul emaki ng procedures, including an adequate econom c inpact statenment. The
Departnment did not exceed its grant of rul emaking authority. The Departnent's
interpretation of applicable | aw does not enlarge, nodify, or contravene the
specific provisions of |law inplenented. The proposed rule is not vague, does
not fail to establish adequate standards for agency decisions, and does not vest
unbridled discretion in the Departnent. The proposed rule is not arbitrary or
capri ci ous.

Proposed Rul e 15C-7.004(7)(d) and Florida Adnmi nistrative Code
Rul e 15C- 1. 008

57. Section 320.642(4), Florida Statutes, limts the I[ife of an order
denyi ng a proposed additional or relocated dealership to 12 nonths. Chapter
320, however, does not inpose a limt on the life of an order entered pursuant
to Section 320.642 approving an additional or relocated deal ership.

58. Proposed Rule 15C 7.004(7)(d) and Florida Adm nistrative Code Rule
15C-1.008 Iimt the life of an order approving an additional or relocated
deal ership. The proposed rule requires construction of an additional or
rel ocated deal ership to begin within 12 nonths of the date of the order of
approval and requires such construction to be conpleted within 24 nonths of the
date of the order of approval. The existing rule provides that an order
approving an additional or relocated dealer is effective for a period of 12
months fromthe date of the final order, or in the event of an appeal, 12 nonths
fromthe date of the court's decision. A different period for the life of an
order may be established by the Director for good cause shown.

59. The interplay of the proposed and existing rules produces the
following effect. An order approving an additional or relocated dealership is
good for 12 nonths unless sone other period is established for good cause or
unl ess the deal ership approved nust be constructed. |f the deal ership must be
constructed, construction nmust begin within 12 nonths of the date of the order
of approval and end within 24 nonths of the date of the order of approval unless
the period for beginning and conpl eting construction is extended for good cause.

60. The proposed rule and the existing rule clearly limt the life of an
order approving an additional or relocated dealership to a period |less than the
indefinite period created by |egislative omssion. The issue for determnation
is whether the limtations i nposed by the proposed rule and existing rule
effectuate legislative intent for Chapter 320.

61. Neither the proposed nor existing rule exceeds the grant of rul enaking
authority. The Departnent has inplied statutory authority to inpose limts on
the effective Iife of its orders entered under Section 320.642, Florida
Statutes. Authority which is indispensable or useful to the valid purposes of a
statute may be inferred or inplied by authority expressly given. State v.
Atlantic Coast Line R Co., 47 So 969 (Fla. 1908); State ex rel Railroad Comrs
v. Atlantic Coast Line R Co., 54 So 394 (Fla. 1911). \Wen authority is given



by a statute to acconplish a stated governmental purpose, there is also given by
inplication the authority to do everything reasonably necessary to acconplish
any aut horized purpose. Sylvester v. Tindall, 18 So.2d 892 (Fla. 1908).

62. The statenent of legislative intent in Section 320.605, Florida
Statutes, includes separate elenments that nust be bal anced in order to achieve
the overall objective of protecting ". . . the public health, safety, and
wel fare of the citizens of the state . " Legislative nandates to maintain
conpetition, provide consumer protection, and provide fair trade require that
the interest in providing adequate representation to nmanufacturers must be
bal anced against the interest in avoiding dealer saturation ("over deal ering")
in a given market or conmunity.

63. Section 320.642(2), Florida Statutes, requires the Departnent to nmake
the determ nation of whether an additional or relocated dealer is justified.
Section 320.642(2)(b) describes the type of evidence that may be considered in
maki ng such a determ nation. The type of evidence to be considered includes
econom ¢ conditions, inpacts on consumers, and inpacts on existing deal ers.

64. Econom c conditions and inpacts change over tine. A determ nation that
is valid today may not be valid five or ten years fromnow. GMurges that an
order approving an additional or relocated deal ership has an indefinite
effective life by virtue of legislative om ssion. Under GM s approach, an
additional or relocated deal er approved in 1991 can be established in 1996,
2005, or at sone |later point wthout repeating the deal er protest procedures
| egislatively authorized required in Section 320.642, Florida Statutes. The
protest procedures in Section 320.642, however, are required for the purpose of
determ ni ng whether there is adequate representation in the community, i.e.
whet her there is conpetition, consumer protection, and fair trade in the
community within the nmeaning of Section 320.605. Authority to limt the
effective life of an order approving an additional or relocated dealer is both
useful and indi spensable to acconplishing the objectives of Sections 320.605 and
320. 642, Florida Statutes.

65. Neither Proposed Rule 15C 7.004(7)(d) nor Florida Adm nistrative Code
Rul e 15C-1.008 is vague or fails to establish adequate standards for agency
decisions. The limt of 12 nonths established in the existing rule is stated in
terns of a specific period of tine. A period of 12 nonths is consistent with
the statutory schene in Sections 320.60-320.70, Florida Statutes, and is
appropriate to the statenment of legislative intent in Section 320.605.
Exceptions to rule limting orders of approval to 12 nonths are expressed in
terns of begi nning and conpleting construction and in ternms of good cause shown.
The begi nning and conpl eti on of constructi on and good cause provi de adequate
standards for extending the effective Iife of orders approving an additional or
rel ocated deal er.

66. Neither Proposed Rule 15C 7.004(7)(d) nor Florida Adm nistrative Code
Rul e 15C-1.008 enl arges, nodifies, or contravenes the specific provisions of the
[ aw i npl emented. Legislative omission of alimt on the effective date of an
order approving an additional or relocated deal er does not preclude the
i mposition of such a limt by admnistrative rule. The inposition of alimt on
such orders by adm nistrative rule is consistent with and effectuates the
statenment of legislative intent in Section 320.605.



FI NAL ORDER
Based upon the foregoing Findings of Fact and Conclusions of Law, it is
ORDERED t hat :

1. Proposed Rules 15C-7.004(4)(a), (4)(b), and (7)(d), and Florida
Admi ni strative Code Rule 15C-1.008 do not constitute an invalid exercise of
del egated | egislative authority;

2. Each challenge to Proposed Rules 15C-7.004(4)(a), (4)(b), and (7)(d),
and each challenge to Florida Adm nistrative Code Rule 15C-1.008 is DEN ED, and
the petitions are hereby di sm ssed.

DONE AND ORDERED i n Tal | ahassee, Leon County, Florida, this 8th day of July
1991.

DANI EL MANRY

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Adm nistrative Hearings
this 8th day of July 1991.

ENDNOTES

1/ The parties and their positions in each case are reflected in the style of
the case. A party who has intervened in support of the position asserted by a
primary party is joined to the nanme of the other party by the word "and". A
party who has intervened and asserts a different position than one or nore of
the primary parties is joined to the primary party by the indication "vs."

2/ Except for references to Sec. 320.27, Fla. Stat., all chapter and statutory
references are to Florida Statutes (1989) unless otherwi se stated. Sec. 320.27
was anended in 1990 by Ch. 90-163, Laws of Florida. The amendnents are set
forth in Sec. 320.27, Fla. Stat. (1990 Supp.).

3/ Except for references to Sec. 320.27, Fla. Stat., all chapter and statutory
references are to Florida Statutes (1989) unless otherwi se stated. Sec. 320.27
was anended in 1990 by Ch. 90-163, Laws of Florida. The amendnents are set
forth in Sec. 320.27, Fla. Stat. (1990 Supp.).

4/ Sec. 320.642(5)(a)-(d), Fla. Stat., inposes certain criteria that nust be
met for the exenption fromprotest to apply. Those criteria, however, are not
at issue in this proceedi ng.

5/ A deal ership closes each day that it closes its doors. The parties agreed,
however, that the closing that is inplicit in Sec. 320.642(5), Fla. Stat.,
requires a substantial closing simlar to an abandonnent described in Sec.



320. 641(4). Abandonnment occurs under Sec. 320.641(4) whenever the dealer fails
to be engaged in business with the public for 10 consecutive business days
excludi ng acts of God, work stoppages, or del ays caused by a strike, |abor
difficulties, freight enbargoes, or other causes over which the deal er has no
control, including a violation of Sections 320.60-320.70, Florida Statutes.

6/ The Departnent would have information sufficient to determ ne the date for
begi nning the 12 nmonth period of exenption fromprotest if the closing occurred
upon the cancellation of the franchi se agreenent. Section 320.641(1), Fla.
Stat., requires witten notice to the Departnment of the manufacturer's intent to
cancel a franchise agreenment. However, the potential for frustrating
legislative intent for Ch. 320 is greater if the 12 nonth period of exenption
from protest begins when the franchise agreenent is cancelled. See discussion
at Concl usi ons of Law, paras. 20-25, infra.

7/  Sec. 320.641(3), Fla. Stat., also provides that franchise agreenents and
certificates of appointnment shall continue in effect until a final adjudication
is entered in the franchi se cancel |l ati on proceedi ng.

8/ But see, CGeneral Mdtors Corporation, Chevrolet Mdtor Division, v. Florida
Department of H ghway Safety and Mtor Vehicles, Potankin Chevrolet, Inc. and
Kel l ey Chevrolet, Inc., Division of Adm nistrative Hearings Case NO 91-0217, in
whi ch the |license revocation or surrender preceded the franchi se cancell ation

pr oceedi ng.

9/ There are two conjunctive requirenments that nust be net in order for a
manuf acturer to avail itself of the statutory exenption in Sec. 320.642(5),
Fla. Stat. The first requirement is procedural in that it requires the opening
or reopening of the sane or successor dealer within 12 nonths of an unspecified
event. The second requirenment is substantive in that it requires objective
criteria prescribed in Sec. 320.642(5)(a)-(d) to be nmet in order for the
exenption to apply.

10/ Sec. 320.641(1), Fla. Stat., in relevant part, requires a manufacturer to:

give witten notice to the notor
vehlcle deal er and the departnment of the
licensee's intention to discontinue, cancel
or fail to renew a franchi se agreement or of
the licensee's intention to nodify a
franchise or replace a franchise with a
succeedi ng franchise

APPENDI X

There are no disputed issues of material facts in this
proceedi ng. The facts stipulated to by the parties before and
during the formal hearing are accepted in the Findings of Fact in
this Final Oder.
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VWEBSTER, J.

In these two consolidated appeal s, appellants seek review of a final order
entered by a Division of Administrative Hearings hearing officer. 1In that fina
order, the hearing officer concluded that Florida Adm nistrative Code Rule 15C
1. 008 and Proposed Rul es 15C7.004(4)(a), (4)(b) and (7)(d) do not constitute
i nval id exercises of authority delegated to the Departnent of H ghway Safety and
Mot or Vehicles (Departnent) by the |egislature; and, accordingly, denied
appel l ants' challenges to those rules. On appeal, appellants address only rule
15C- 1.008, which they argue is inconsistent with chapter 320, Florida Statutes
(1989); and exceeds the rul enaking authority granted to the Departnment by the
legislature W affirm

Rul e 15C-1.008 is intended principally to inplenment section 320.642,
Florida Statutes, which addresses the procedure to be followed to determ ne
whet her an application for a notor vehicle dealer |icense should be granted when
a manufacturer, factory branch, distributor or inporter of notor vehicles
"proposes to establish an additional . . . dealership or permt the relocation
of an existing dealer to a location within a community or territory where the
same |line-make vehicle is Presently represented by a franchised . . . dealer or
dealers."” 320.642(1), Fla. Stat. (1989). Subsection (2) of that section
requires the Departnment to deny an application for a notor vehicle dealer
license when "[a] tinely protest is filed by a presently existing franchi sed

dealer with standing, and the manufacturer, factory branch, distributor or
inmporter "fails to show that the existing franchi sed deal er or deal ers who
regi ster new notor vehicle retail sales or retail |eases of the sanme |ine-nmake
in the community or territory of the proposed deal ership are not providing
adequat e representation of such |ine-make notor vehicles in such conmunity or
territory." 320.642(2)(a)l. & 2., Fla. Stat. (1989). Subsection (2) requires,



further, that, in making a determ nation regardi ng the adequacy of existing
representation in the community or territory, the Departnment consider evidence
directed to Certain enunerated i ssues, or "questions." 320.642(2)(b), Fla.
Stat. (1989).

Appel l ants object only to the last portion of rule 15C 1.008, which reads:

The Director may make such further

i nvestigation and hold such hearing as he
deens necessary to determine the questions
speci fied under Section 320.642. A

determ nati on so nade by the Director shal
be effective as to such license for a period
of twelve (12) nmonths fromthe date of the
Director's Order, or date of final judicial
determ nation in the event of an appeal

unl ess for good cause a different period is
set by the Director in his order of

det erm nati on.

(Enphasi s added.) Appellants argue that, because no such tinme limt is

contai ned in section 320.642, the Departnment |acks the authority to adopt one by
rule. They do not argue on this appeal that the tine limt chosen is
unreasonabl e and, therefore, arbitrary or capricious. Rather, they argue that
any such time limt is beyond the Departnent authority. W are unable to accept
appel I ants' argunent.

The legislature's intent in adopting sections 320.60 through 320.70 is
expressed as foll ows:

It is the intent of the Legislature to
protect the public health, safety, and

wel fare of the citizens of the state by

regul ating the licensing of notor vehicle
deal ers and manufacturers, maintaining
conpetition, providing consuner protection
and fair trade and providing mnorities with
opportunities for full participation as notor
vehi cl e deal ers.

320. 605, Fla. Stat. (1989). As to chapter 320 generally, the |egislature has
provided that "[t] he [D]epartnment shall adm nister and enforce the provisions of
this chapter and may adopt such rules as it deens necessary or proper for the
adm ni stration hereof.” 320.011, Fla. Stat. (1989). The |egislature has
reiterated its intent in this regard in section 320.69, which rel ates
Specifically to sections 320.60 through 32070: "The [D] epartnment may make such
rules and regulation as it shall deem necessary or proper for the effective

adm ni stration and enforcenment of this law " 320.69, Fla. Stat. (1989).

"[ Rlul emaki ng authority may be inplied to the extent necessary to properly
i npl enent a statute governing the agency's statutory duties and
responsibilities. Departnent of Professional Regul ation, Board of Professiona
Engi neers v. Florida Society of Professional Land Surveyors, 475 So.2d 939, 942
(Fla. 1st DCA 1985). Accord Fairfield Conmmunities v. Florida Land and Water
Adj udi catory Comnmi ssion, 522 So.2d 1012 (Fla. 1st DCA 1988). Mbreover,



[i]t is well established in Florida that the
Legi sl ature, having enacted a Statute
conmplete in itself which declares a

| egi sl ative policy or standard and operates
tolimt the power del egated, nmay authorize
an adm ni strative agency to prescribe rules
and regulations for its admnistration

VWere the enpowering provision of a statute
states sinply that an agency may "make such
rul es and regul ati ons as may be necessary to
carry out the provisions of this Act", the
validity of regul ations promnul gat ed

t hereunder will be sustained so | ong as they
are reasonably related to the purposes of the
enabling |l egislation, and are not arbitrary
or capri cious.

Fl ori da Beverage Corp. v. Wnne, 306 So.2d 200, 202 (Fla. 1st DCA 1975)
(citations omtted). Accord General Tel ephone Co. v. Florida Public Service
Conmi ssion, 446 So.2d 1063 (Fla. 1984). W believe that the portion of rule
15C-1.008 to which appellants object constitutes a valid exercise of the
Departments inplied rul emaki ng authority

Sections 320.011 and 320.69 clearly give the Departnent the authority to
adopt such rules as it deems necessary effectively to adm nister and to enforce
the law, consistent with the legislative intent. The expressed intent is "to
protect the public health, safety, and welfare of the citizens of the state by
regul ating the licensing of notor vehicle deal ers and nanufacturers, maintaining
conpetition, providing consuner protection and fair trade and providing
mnorities with opportunities for full participation as notor vehicle dealers.”
320.605, Fla. Stat. (1989).

"The purpose of [section] 320.642 . . . is to prevent powerful
manuf acturers fromtaking unfair advantage of their deal ers by overloading a
“market area with nore dealers than can be justified by the legitimate interests
of the manufacturer and its dealers, existing and prospective.” Bill Kelley
Chevrolet, Inc. v. Calvin, 322 So.2d 50, 52 (Fla. 1st DCA 1975), cert. denied,
336 So.2d 1180 (Fla. 1976). Accord Plantation Datsun, Inc. v. Calvin, 275 So.2d
26 (Fla. 1st DCA 1973). Consistent with that purpose, section 320.642(2)
requires the Departnment to determ ne whether an additional (either new or
rel ocated) dealership is justified, econom cally and otherw se, fromthe
vi ewpoi nts of the existing dealers and the public, respectively. The types of
evi dence which the statute requires the Departnent to consider include
denogr aphi ¢ and market data. Cdearly, such data changes over tine, as does the
econorny. Wiat may be a perfectly defensible determ nati on based upon today's
data, mght well prove to be indefensible at some point in the future. It seens
to us that, in order effectively to adm nister section 320.642, it is essential
that the Departnment have the authority to limt the life of a determ nati on nade
pursuant to that section. Accordingly, we conclude that the authority to adopt
rule 15C-1.008 is fairly inplied fromchapter 320 generally and, nore
particul arly, sections 320.60 through 320.70. Fairfield Conmmunities, 522 So.2d
at 1014; Florida Society of Professional Land Surveyors, 475 So.2d at 942.

AFFI RVED.



ERVIN, J., CONCURS; BOOTH, J., DI SSENTS WTH WRI TTEN CPI NI ON.
BOOTH, J., DI SSENTI NG

A careful review of chapter 320, Florida Statutes, fails to reveal any
basis for the challenged portion of Florida Adm nistrative Code Rule 15C 1. 008,
whi ch provides for automatic expiration of a Previously approved application for
license. The following is the sumtotal of the rule on this matter

A determination so made [granting an
application] by the Director shall be effective
as to such license for a period of twelve (12)
nonths fromthe date of the Director's Order

or date of final judicial determ nation in

the event of an appeal, unless for good cause

a different period is set by the Director in
his order of determ nation

This is no small "Procedural” matter, as the requirenments for obtaining approval
of such application are anong the nost arduous and expensive of any under
Florida [aw. 2/

Briefly, the facts are that appellant obtained from General Mdtors in
Decenber 1987 a statenment of intent to authorize an additional dealership in
Sem nol e, Pinellas County, Florida. The deal ership, to be operated by appell ant
herein, was to have an annual sales volunme of up to 1,360 cars and trucks, and
woul d require 213,825 square feet of property. |In May 1988, appellant, after
conmplying with the requirements of Sections 320.27 and 320.642, Florida
Statutes, sent its Prelimnary application for franchise nmotor vehicle license
to the Departnment. Thereafter, an existing Chevrolet dealer in the area filed a
protest contesting the need for appellant's new deal ership. Follow ng a | engthy
Department of Admi nistrative Hearings hearing in May 1989, the hearing officer
concluded that - there was an existing need for appellant's deal ership and
recommended that appellant's application be granted. The Departnent thereafter
i ssued a final order adopting the hearing officer's recommendati on, and
Consequently, in Novenber 1989, notified appellant of the pertinent provision of
rule 15C- 1. 008

that the determi nation would be effective for a period of 12 nonths fromthe
date of the order or date of final judicial determ nation

The Protesting Chevrol et deal er took an appeal fromthe final order, and on
June 18, 1990, the Second DCA affirned the order w thout opinion. By this tine,
appel I ant had spent two and a half years and well over one nmillion dollars
acquiring the Site and obtaining approval. The Departnent inforned appell ant
that this approval would expire at the end of one year, unless appellants
conplied with certain requirenments which were not then explicated in any statute
or rule. 3/

The Departnment and the majority rely on section 320.642, Florida Statutes,
whi ch rule 15C-1.008 purports to inplenment, as authority for the rule. That
statute, while setting forth in considerable detail the procedure and
evidentiary findings necessary for the Departnent’'s determ nation of whether an
application should be granted, has no provision which even renotely inplies that
the Departnent has the authority to inpose a tinme limt on an application it
chooses to grant. 4/



In pursuit of statutory authority, the majority cites section 320. 605,
Florida Statutes, which is not cited in the Adm nistrative Code as authority for
the rule and in fact is nerely a statenment setting forth the general intent of
the Legislature in adopting sections 320.60 through 320.70, Florida Statutes.
Two ot her statutes proposed as authority are sections 320.011 and 320. 69,
Florida Statutes, which permt the Departnent to adopt such rules as it deens
"necessary or proper" for adm nistration of the provisions of chapter 320.

It is axiomatic that an agency has certain inplied rul emaki ng authority
limted to what is required or necessary to carry out the statutory purposes.
Equal ly basic is the rule of Board of Trustees v. Board of Professional Land
Surveyors, 566 So.2d 1358, 1360 (Fla. 1st DCA 1990), wherein this court held:

Al'l rul emaking authority del egated to

adm ni strative agencies is of course limted
by the statute conferring the power.

Department of Professional Regulation v.

Fl orida Society of Professional Land Surveyors,
475 So.2d 939, 942 (Fla. 1st DCA 1985).
According to section 120.52, Florida Statutes,
a proposed rule is an invalid exercise of

del egated legislative authority if it

goes beyond the powers, functions, and duties
del egated by the Legislature.” If the agency
has exceeded its grant of rul emaki ng

authority, or if the rule enlarges, nodifies,
or contravenes the specific provisions of |aw

i npl enent ed, such infractions are anong those
requiring a conclusion that the proposed rule
is an invalid exercise of delegated |egislative
authority. s. 120.52, F. S

Section 120.54, Florida Statutes, provides that no agency has i nherent

rul emaki ng authority. An agency cannot adopt by rule omtted statutory

provi sions. Departnment of Business Regulation v. Salvation Limted, Inc., 452
So.2d 65, 66 (Fla. 1st DCA 1984). 5/

There is sinply no Florida authority for the proposition that a statutory
provision setting forth |legislative policy-or enabling an adm ni strative agency
to enact rules as necessary confers upon the agency authority to make policy in
areas in which the Legislature has declined to act. Here, the Legislature
declined to inpose a tinme limtation follow ng approval of an application while
specifying a 12-nonth del ay after denial before reapplication would be all owed.

The universally understood rule, stated in 1 Am Jur. 2d 42 is as foll ows:
"Ceneral [statutory] |anguage describing the powers and functions of an
adm ni strative body may be construed to extend no further than the Specific
duties and powers conferred by the sane statute.” |In Cataract Surgery Center V.
Heal th Care Cost Contai nment Board, 581 So.2d 1359 (Fla. 1st DCA 1991), the
agency clainmed the power to adopt a rule requiring the Subm ssion of certain
data from anbul atory Surgery centers. Chapter 407, Specifically conferred Such
aut hority upon the agency as to hospitals and nursing hones, but was absolutely
silent on the subject of data collection fromanbul atory Surgery centers. This
court held that the general Statutory grant of rul enaking authority was not hing
nore than a restatenment of the agency's common-|aw powers, and granted no
authority to adopt the specific rule on collection of data fromthe surgery



centers. Indeed, it has been clear until now that a general grant of rul emaki ng
authority does not permt an agency to |egislate by adopting Provisions omtted
fromenabling Statutes. State Departnent of Insurance v. Insurance Service
Ofice, 434 So.2d 908, 910 (Fla. 1st DCA 1983); State Department of Health and
Rehabi litative Services v. MTigue, 387 So.2d 454 (Fla. 1st DCA 1980);

Department of Health and Rehabilitative Services v. Florida Psychiatric Society,
382 So.2d 1280 (Fla. 1st DCA 1980).

The majority seens to confuse the issue of whether the adoption of Florida
Admi ni strative Code Rule 15C-1.008 was within the Departnent's del egated
rul emaki ng authority, with the issue raised by the Departnent that the rule is a
good idea." The latter is an issue to be addressed by the Legislature, not by
the Departnment or a panel of this court.

The Departnent's rule totally fails to inform applicants what nust be done
to avoid the automati c one-year expiration. This rule not only permts but
encour ages Precisely what the Administrative Procedure Act was intended to
prevent, to-wit: disparate treatnent of simlarly-situated applicants. Under
the rule, an applicant nmust spend substantial suns of noney and then engage in
expensive Protracted litigation only to be rewarded with an "approval " which
will expire in one year unless certain unspecified conditions are mnet.
Appel l ant, after nore than five years of litigation and vast expenditures, is
left with nothing under the Departnent's rule except the right to start over.

ENDNOTES

1/ Nothing in the rules effective at the tinme of this application provides any
notice to the applicant as to what is required to obtain an extension
Subsequently, a rule was adopted to require conmencenent of construction within
12 nmonths of application approval. Fla. Admin. Code R 15C 7.004(7)(d)
(effective October 14, 1991).

2/ Section 320.27, Florida Statutes, sets forth I engthy and conpl ex application
Procedures, and requires, inter alia, a substantial financial commtnent, as
evi denced by:

Such application shall describe the exact

| ocation of the place of business and shal

state whet her the place of business is owned

by the applicant and when acquired, or, if

| eased, a true copy of the |ease shall be

attached to the application. The applicant

shall certify that the location provides an

adequately equi pped office and is not a

residence; that the location affords sufficient

unoccupi ed Space upon and wi thin which

adequately to store all notor vehicles offered

and di splayed for sale; and that the |ocation

is a suitable place where the applicant can in

good faith carry on such business and keep and

mai nt ai n books, records, and files necessary to

conduct such business, which will be avail able

at all reasonable hours to inspection by the

departnment or any of its inspectors or other

enpl oyees.
Section 320.642 sets forth detail ed procedures governing notice to other
dealers. If an existing dealer protests, time- consum ng, expensive litigation



follows in which the Departnent nust weigh evidence relevant to el even different
factors, in determ ning whether to grant the application. 320.642, Fla. Stat.

3/ Appellant's unsuccessful efforts to Satisfy these requirenments are the
subj ect of a companion Suit now Pending in this court, case nunmber 92-1420.

4/ Conpare section 381.710(2)(b), which specifically provides for a one-year
expiration date for a certificate of need permtting construction of a health
care facility as defined in section 381.702, Florida Statutes.

5/ The converse of the rule prohibiting adm nistrative agencies from

enl argi ng, nodi fying, or contravening provisions of statutes is that statutes
purporting to all ow adm ni strative agencies to do so are violative of Article
Il1, Section 3 of the Florida Constitution, which sets forth the principle of
separation of powers. Florida Home Buil ders Association vs. Division of Labor,
Bureau of Apprenticeship, 367 So. 2d 219 (Fla. 1979). An appellate court nust
not adopt a construction of a statute which would render the statute
unconstitutional. State v. Hoyt, 609 So. 2d 744, 747 (Fla. 1st DCA 1992).

MANDATE
From
DI STRI CT COURT OF APPEAL OF FLORI DA
FI RST DI STRI CT

To the Honorabl e Daniel Manry, Hearing Oficer,

WHEREAS, in that certain cause filed in this Court styled: Division of
Admi ni strative Hearings

GENERAL MOTORS CORPORATI ON

V.

Case No. 91-2502
FLORI DA DEPARTMENT OF H GHWAY

SAFETY AND MOTOR VEH CLES; Your Case No. 91-2591RP, 91-2821RP
FLORI DA AUTOMOBI LE DEALERS 91- 2822RP, 91-2899RP
ASSOCI ATI ON, and SOUTH FLORI DA 91- 2901RP, 91-2902RP
AUTO TRUCK DEALERS ASSQOCI ATI ON,

et al.

The attached opi nion was rendered on Septenber 22, 1993.



YOU ARE HEREBY COMVANDED t hat further proceedings be had in accordance with said
opi nion, the rules of this Court and the aws of the State of Florida.

W TNESS t he Honorable E. Earle Zehner
Chi ef Judge of the District Court of Appeal of Florida, First District and

the Seal of said court at Tall ahassee, the Capitol, on this 16th day of
Decenber, 1993.

Cerk, District Court of Appeal of Florida,
First District



